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MEMORANDUM

To:  Council of Pediatric Subspecialties
Attn: Laura Degnon, CAE, Executive Director

From: Kiristen A. Harris, Esq.

Re:  Update Regarding Upcoming Suspension of Premium Processing of H-1B Petitions

| am writing to update and supplement the prior memorandum issued to the Council of
Pediatric Subspecialties (CoPS), most recently revised and reissued as of February 22, 2017.}
This update relates to a recent development in the H-1B program that merits the urgent attention
of CoPS leadership and member programs. Namely, shortly after close of business Eastern
Standard Time on Friday, March 3™, U.S. Citizenship and Immigration Services (USCIS) issued
a press release, “USCIS Will Temporarily Suspend Premium Processing for All H-1B Petitions”,
indicating it will suspend premium processing of all H-1B petitions effective April 3, 2017, for
up to 6 months.2 While advocacy efforts are afoot for a reversal of the policy, or in the
alternative, for a physician exemption from the suspension, it is wise for CoPS leadership to be
familiar with the press release and its implications. This supplemental memorandum will
address the potential impact of premium processing suspension upon the recommended shift in
fellowship program start date for H-1B petitions and will provide practical advice for H-1B
petitions affected by this shift in policy.

. USCIS Press Release Suspending Premium Processing

Per the above-mentioned press release, USCIS will suspend premium processing for all H-1B
petitions as of April 3, 2017, possibly for up to six months. USCIS will cease accepting
premium processing requests for all H-1B petitions received by USCIS on or after April 3, 2017.
USCIS states it will continue to premium process (i.e., respond within 15 days of filing) all
premium processing H-1B petitions received on or before March 31, 2017. However, USCIS
also provides that it will refund the premium processing fee, and implicitly not proceed with

1 Memorandum from Kristen A. Harris, Esq., Harris Immigration Law, to Ms. Laura Degnon, Executive Director,
Council of Pediatric Subspecialties, Regarding Council of Pediatric Subspecialties Action Team’s Recommendation
to Shift Fellowship Program Start Date to July; Immigration Considerations for Programs Seeking to Employ
Fellow Physicians in H-1B Status (Feb. 22, 2017).

Z Available at https://www.uscis.gov/news/alerts/uscis-will-temporarily-suspend-premium-processing-all-

h-1b-petitions.
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premium processing, if it has not taken adjudicative action within 15 days of such filings. As
such, premium processing cases delivered to USCIS on or after March 17, 2017, may be initially
accepted but then refunded, in the event that such cases are not responded by USCIS to prior to
suspension of premium processing on April 3.

1. Practical Implications for Programs Seeking Recommended H-1B Start Date of
July 7th

At this juncture, we would advise all fellowship programs following the CoPS-
recommended start date of July 7" and/or any program seeking a start date with a gap following
an H-1B expiration date of the prior Physician Graduate Year (PGY) to file any and all related
H-1B petitions with the premium processing option, and to ensure that such petitions are
received by USCIS no later than March 16, 2017, if at all possible. Similarly, programs that
initially filed H-1B petitions in this situation with standard processing would be well-advised to
file a premium processing “upgrade” request for any H-1B petition, with the upgrade request and
fee being delivered to USCIS no later than March 16, 2017. This timing increases the chances of
an H-1B petition being adjudicated while premium processing is still clearly available.

A second-best approach would be to file the H-1B petition such that it is delivered to
USCIS by or on March 31, 2017. The press release includes somewhat contradictory language
on cases filed between March 16" and March 31%. USCIS states it will continue to premium
process petitions filed before April 3, 2017. However, USCIS also indicates it will refund the
premium processing fee for cases filed before April 3, 2017, if it has not taken action within the
15-day period. This latter statement may indicate the agency will deem itself to have fulfilled its
premium processing obligations upon April refund of the premium processing fees for cases filed
within the last 15 calendar days of March.

The third-best approach, if filing an H-1B petition for receipt on or after April 3, 2017,
is to file the petition with a request that the case be treated on an expedited basis. Expedite
requests are adjudicated on a case-by-case basis per the expedite criteria by USCIS. Relevant
expedite criteria include: severe financial loss to a company or person, an emergency situation,
humanitarian reasons, or the petitioner is a nonprofit organization whose request is in furtherance
of the cultural and social interests of the United States.® If seeking the nonprofit organization
criteria, the USCIS Policy Manual indicates that the organization must have been designated as a
nonprofit organization by the Internal Revenue Service (IRS), and provides as a qualifying
example “an organization broadcasting in regional areas to promote democratic interests”.* If
the H-1B petitioner is seeking treatment as a nonprofit organization, it would be good to submit
an IRS 501(c)(3) letter and also explain how the functioning of its organization is in the social
interest of the United States.

3 See “Expedite Criteria”, available at https://www.uscis.gov/forms/expedite-criteria..
4 See USCIS Policy Manual, Volume 1, Chapter 12, Section A, Expedite Criteria, fn. 4, available at
https://www.uscis.gov/policymanual/HTML/PolicyManual-VVolumel-PartA-Chapter12.html.
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1. Conclusion

In sum, the best advice for programs seeking the July 71" start date is to file any H-1B
petitions with USCIS on a premium processing basis as soon as possible. If the premium
processing suspension policy is reversed, or if physicians are provided with a categorical
exemption from the suspension or a categorical basis for expedite request, then 1 will surely
inform CoPS. However, at this point in time, it is most prudent to assume that the policy will
stand as published.

Should the Council or its members have any questions whatsoever regarding the initial
memorandum, this supplement, or wish to discuss these matters further, | would be pleased to be
of further assistance.



